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MEMORANDUM FOR: (b)(3)

Deputy DirT Tor PO11CYy, AnalysSlc &
ﬁ

Evaluat

FROM: STAT
Legislation Division
Office of Congressional Affairs

SUBJECT: Drug Testing Provision in FY87 Supplemental
Appropriations Bill

1. Attached is a copy of the conference report pertaining
to the above-captioned subject. The Agency has been placed on
the list of exempt agencies having a drug testing plan in
effect on 15 September 1986, which means that it may continue
its testing program without interruption.

2. The Bill states that these exempt agencies are expected
to comply fully with the Executive Order within six months
after the Bill is signed into law. Executive Order 12564
states that nothing in it will limit the authorities of the
Director of Central Intelligence under the National Security
Act of 1947 and that implementation of the Executive Order
within the Intelligence Community 1is subject to the approval of
thhe head of the intelligence agency. The BRill zlso states that
the exempt agencies are to adopt laboratory guidelines within
90 days after they take effect.

3. You may refer any comments to me by telephoning on
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June 27, 1987

which there are significent numbers of
homeless veterans) under the furisdiction of
the Administrator of Veterans’ Affairs and
Jor furnishing domiciliary care in such beds
(o eligible veterans, primarily homeless vet-
erans, who are in need of such care, and of
which 85,000,000 shall be availadle, notwith-
standing section 2ic) af Pudlic Lew 100-6,
Jor furnishing care under section 620C af
title 38, United States Code, to homeless vel-
erans who have a chronic mental illness dis-
ability: Provided, That mot more than
$500.000 of the amount availadlc in connec-
tion with furnishing care under such section
620C shall be used for the purpose of moni-
toring the furnishings of such care and, in
Jurtherance of such purpose, to maintain an
additional 10 full-time-employee equiva-
lents: Provided further, That nothing in this
paragraph shall result in the diminution of
the conversion of hospital-care beds to nurs-
ing-home-care beds by the Veterans' Admin-
istration.

The managers on the part of the Senate
will move to concur in the amendment of
the House to the amendment of the Senate.

The conferees have agreed to provide the
foliowing levels for those homeless pro-
grams under the jurisdiction of the Depart-
ment of Housing and Urban Development,
the Federal Emergency Management
Agency, and the Veterans' Administration.

o Conference
House bl Senate b agreement
Department of Housing and
Urban Development.
Grants for fachities
assst the homeless ... $75,000000 ...
Transitonal Housi
Demonstration 30000000  $30.000,000 * $30,000.000
oy 106,000,000 50,000,000
L | - U,
Pvmggm:
persons. O+ 11 | | R remessssan
Secton 8 50
H % 000,000
rehabiitation (SRO)..............ooo. e 40,000,000 35,000,000
F 15,000,000
Federal Emergency
- emergency food and
or 50,000,000 10,000,000
Vﬂm'sm Mmhs;r'a'tm (:'e!mns
am
umm ... (20,000,000) 10,000,000 15.000.000
Chrom Menw Bness
PYOGIAT: ...oooecrer e menmermmsemenmnennne 10,000,000 5,000,000
280.000.000  190.000.000 210.000.000

inciudes $15 000.00C for
# housing tor tamies, and $30.000.
tional.zec indmiduals

5 housing, $20,00C.00C for transition-
for transional housing for desnstity-

TITLEV
GENERAL PROVISIONS

Amendment No. 416: Reported in techni-
cai disagreement. The managers on the part
of the House will offer a motion to recede
and concur in the amendment of the Senate
with an amendment, as follows:

In lieu of the matter stricken and insert-
ed. insert the following:

SEC. 503. (a)((1) Except as provided in sub-
section (b) or ic), none of the funds appro-
priated or made available by this Aci. or any
other Acl, with respect to eny fiscal year,
shall be available to administer or imple-
ment any drug testing pursuant! to Erecu-
tive Order Numbered 12564 fdated Septem-

ber 15, 1986J, or any subsequen! order,
urdess end until—
(Al the Secreiary of Health and Human

Semrices coriyfics an writing to the Commit-
tees on Appropriations of the House of Rep-
resentatives and the Senate. and other ap-
propriate committees of the Congress, that—
s each Gacncy has doveloped a plan for
¢ druc-free workplace in accord-
o Execulive OQrees Numbered 12564

and applioalie of lew fincluding
applicadie aré of this section);

(it) the Dépityiment of Health and Human
Services, in esddition to the scientific and
technical gutdelines dated Fedbruary 13,
1987, and any subsequent amendments
thereto, Aas, in accordance with peragraph
(3), pudlished mandatory guidelines which—

(1} establish comprehensive standards for
all aspects af laboratory drug testing and lab-
oratory procedures to de appiied in carrying
oul Ezecultve Order Numbered 12564, in.
cluding standards which require the use of
the best available technology for ensuring
the full reliability and accuracy of drug tests
and strict procedures governing the chain of
custody of specimens collected for drug test-
ing;

(11) specify the drugs for which Federec!
employees may de tested, and

(I1I) establish appropriate standards and
procedures for periodic review af laborato-
ries and criteria for certification and revo-
cation of certification of laboratories to per-
Jorm drug testing in carrying out Executive
Order Numbered 12564, and

(iii) all agency drug-testing programs and
plans established pursuant to Ezxeculive
Order Numbered 12564 comply with epplica-
dle provisions of law, including applicable
provisions of the Rehabilitation Act of 1973
(29 U.5.C. 701 et seq.), title 5 of the United
States Code, and the mandatory guidelines
under clause (§1);

(B) the Secretary of Health and Human
Services has submitted to the Congress, in
writing, a detailed, agency-dy-agency analy-
&is relating to—

i) the criteria and procedures to be ap-
plied in designating employees or positions
Jor drug testing, tndluding the justification
Jor such criteria and procedures;

(ii) the position titles designated for
random drug testing; end
fiii) the nature,. , and type of

drug testing W L0 be instituted; and
{C) the $he Qffice of mmae-
Dtnqtnf

ment and Budgel writing
wwmumbhmmpﬂamwm

House of lafives and the Semale a
de: ) analysis fas of
the time af Vicat under subpara-
graph (A)) of the &nlicipated annual costs

phepract v and all other require-

seclian during the 5-year
bepiu,n{qa On-fhe date of the enact-
ment of this Act

(2) Notwithstanding subsectior fg/, for
purposes. of this subsection, the term

” means—

(A) the Ezecutive Office of the President;

(B) an Ezecutive department under sec-
tion 101 of title §, United States Code.

(C) the Environmental Protection Agency:

(D) the Generel Services Administration;

(E) the Natiomal Aeronautics and Space
Administration;

(F) the Gf%ce aof Persornel Management;

(G the Small Business Administration:

(H) the WSM& Information Agency.
and

(r thc Vctemm'Admzmstrazzor
except that such term does notl inciude the
Department of Transportation or any other
entity (or component thereof} covered by
subsection (b).

(3) Notwithstanding any provision of
chapter § of title 5, United States Cocc, the
mandatory guidelines to be publisheC pursu-
ant to subsection (a/(1){A/ii! shall be pub
lished and make effective exrclusively accore-
ing to the provisions of this parcgreph.
Notice of the mandaetiory guidelincs pro.
posed bv the Secretary of Heclth arnc
Human Services shall be published irn the
Federa! Register, and intercsied prrson:

Declassified in Part - Sanitized Copy Approved fo;jﬁ%iﬁéée 2012/10/09 : CIA-RDP90M00004R001000030023-9
CONGRESSIONAL RECORD — HOUSE

H 5679

shall be given not less than 60 days to
submit written comments on the proposed
mandatory guidelines. Following review
and consideration af writlen comments,
JSinal mandatory guidelines shall be pub-
lished in the Federal Register and shall
become effective upon publication.

(b)(1) Nothing in subsection (a/ shall limit
or otherwise affect the availability of funds
Sor drug testing dy—

(A) the Department of Transportation,

(B} Department of Energy, for employees
specifically involved in the handling o/ nu-
clear weapons or nuclear materials;

(C/ any agency with an agency-wide drug-
testing program in existence as aof September
15, 1986, or

(D) any component of an agency {f such
component had a drug-testing program in
eristence as of September 15, 198€.

{2/ The Departments af Transportation
and Energy and any agency or component
thereof with a drug-testing program in erist-
ence as of September 15, 1986—

(A) shall be dbrought into full compliance
with Erxecutive Order Numbered 12564 no
later than the end aof the 6-month period be-
ginning on the date of the enactment of this
Act; and

(B) shall take such actions as may be nec-
essary Lo ensure that their respective drug-
testing programs or plans are dbrought into
Jull compliance with the mandatory guide-
lines published under subsection
(a)(1)(A)(ii) no later than 90 days after such
mandatory guidelines take effect, except
that any judicial challenge that affects such
puidelines should mot affect drug-testing
programs or plans subject to this paragraph.

fc) In the case af an agency (or component
thereof) other than an agency as definec by
subsection (a}(2} or am agency for compo-
nent thereof) covered by subsection (b), none
af the funds appropriated or made available
by this Act, or any other Act, with respect to
any fiscal year, shall be availadie to admin-
{ster or implement any drug testing pursu-
ant to Executive Order Numbered 12564, or
any subsequent order, unless and until—

{1) the Secretary of Health and Human
Services provides written certification with
respect to that agency for component) in ac-
cordance with clauses (1) and £3ii/ of subsec-
tion (a)(1)(A)

(2) the Secretary of Health and Human
Services has submitted a written, detailed
analysts wilth respect to that aegency for
component) in accordance with subsection
(aj(1J)¢{BJ; and

(3) the Director of the Office of Manage-
ment and Budget has submitted a wrilien.
detailed analysis with respect to that agency
for component) in accordance with subscc-
tion (a/{1/(Ch

(d) Any Federal employee who is the sud-
Ject of a drug test under any program or
plan shall, upon written request, have access
to—

(1} eny records relating Lo suchk employec's
drug tesi; and

(2) any records relating to the results of
any relevan! certificatior, review, or revoce-

ton-of-certification proceedings. s referred
to in subsection (a/(1/(A)iiII1E).

fe) The results of @ drug tes! of a Federa!l
employvee may not be disclosed without the
prior wrilten consen! of such emplovec,
unless the disclosure would be—

(17 to the emplovee’'s medical
cial fas defined in the scientific
cal guidelines referred (o in
fa)e1)tANii):

(21 to the administraior of any Emp!
Assisienoe Proeram an whach the emp! .
1 FECAITING eounseling or treatmen o ie
otherpice parlicipating

e O
and lec
gubsection

ves
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‘3 to a1y suverrisory or management of-
Hetal within the employee’s agency having
2uthority to (ake ihe adverse persomnel
1ction agasnst such employee; or

4} pursuant to the order of a court of
compeient jurisdiction where required by
the United States Government te defend
against any chailenge against amny adverse
personnel action.

f) Each zgency covered by Ezecutive
Order Numbered 12564 shall submit to the
Commitlees on Appropriations of the House
of Representatives and the Senate, and other
appropriate committees of the Congress, an
annual report relating to drug-testing ac-
tivities conducted dy such agency pursuant

lo such executive order. Eack such annual  The Customs Service: catory proceeding: =
report shall be submitted at the time of the The Bureau of Alcohol Tobacco, and Pire- contrx:cz or pani:l;:.c“teul:r ﬁyﬂo&:z d
President’s budget submission to the Com- arms: and action concerning repayment of construc-

gress under sectiom [105/a) of title 31, The Secret Service.

United States Code.

(9) For purposes of this section, the terms
“agency” and “Employes Asséstance Pro-
gram” each has the meaning given such
term under section 7/b) of Executive Order
Numbered 12564, as in effect on Septemder
15, 1936

The managers on the part of the Senste
will move to concur in the amendment of
the House to the amendment of the Senate.

The conferees recommend language to re-
strict Federal employee drug testing initiat-
ed under Executive Order 13564 until cesr-
tain conditions have been met. Some of the
most important concerns addressed in this
language are as folowx

(I} Uniformity is achieved among plans
developed by uencla to assure that Pedes-

workers. od by

Current law prolections afforded
Federal employees are continued in agency
drug testing programs, specifically
tions of the rehabilitation and Civil Service
Acts;

(IVY The costs of the Federal Govern-
ment’s Drug Testing Program sre. known
before implementation of testing;

(¥} Full access to drug testing records of
empioyees 3 assured to those employees;

(V1) Confidentiality of drug. testing re-
sults {s protected: and )

(VII) Continued, centralized oversight of
the PFedera®! Government's Drug Testing
Program exists.

The conferees note that the key element
for any testing program is the credibility of
the laboratory standards. Such standards
must be as rigorous ss possible, and to
ensure this, an opportunity for public and
expert review of these standards has been
provided by the conferees. Such standards
should provide at a minimum for: strict
chain of custody procedures, such as quali-
fied ceollection site monitors, sterlle sample
taking, and direct labeling, handiing, and
testing standards which use the best avall-
able technology for ensuring the full reli-
ability and accuracy of drug tests.

‘To ensure that these standards are eare-
fully adhered to by laboratories. the manda-
tory guidelines must provide for periodic
review and clear standards for revocation of
laborstory certification. It is the expecta-
tion of the conferees that such review would
occur {requently but no less than once a
year.

In order to protect the public health and .

safety, the conferces have exempiad the De-
partment of Transportation and eartain ewm.
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ployees within the Department 6f Znergy.
as well as all those agencies or components
of agencies which were testing when the ex-
eculive order was issued. A compiete listing
of those agencies follows:

The Department ot Transportation;

Those employees of the Department of
Energy directly responsible for handling nu-
clear weapons or nuclear fuei;

The Central Intelligence Agency;

The Bureau of

The Drug Enforcement Administration;

The Federal Bureau of Investigation;
; The Immigration and Naturalization Serv-
ce,

‘The Department of t.he Army;

These agencies may continue and modify
current drug testing programs. However, it
is the conferees intent that these exempted
agencies comply fully with the executive
order within 6 months and the provisions of
this Act by the dates specified. The confer-
ees direct that these agencies complete the
reporting certifications to the Congress re-
quired by this act of other agencies impie-
menting drug testing under Executive Order
12564.

The conferees are concerned that existing
law does not provide an employee easy
access to the results of the employee's drug
test and the laboratory certification and
review results. By guaranteeing such access
upon the written request of the employee,
the conferees have assured that each em-

ployee will be afforded such access.
" The

conferees are also concerned that
access to the results of an employee’s drug
test s carefully defined to avoid misme and
the possibility of criminal prosecution or
any adverse action by any other agency or
individual. The drug test results therefore
may only be released to specifically defined
persons within the sgency and in any other
circumstances only with the voluntary writ-
ten permission of the employee.

Finally, the conferees are aware that the
legality and constitutionality of drug testing
of Federal workers is currently undergoing
extensive litigation. Because of thia, it is the
conferees intent to remain neutral on these
issues untft the courts have made final rul-
ings. Therefore, this language shoul? not be
construed as efther supporting or opposing
the constitutionality of Executive Order

Amendmem No. 417 Restores language
inserted by the House and stricken by the
Senate which mandates that certain infor-
mation be provided to the Committees on
Appropriations prior to centralizing, consoli-
dating or re-deploying Customs Service Air
Operations.

The Conferees concur with the House pro-
vistion which would require the Secretary of
the Treasury to report to the Committee on
Appropriations of the House and Senate
before implementing any centralization,
consolidation, or redeployment of Customs
air operations. However, - the Conferees
intend that this language shall only spply
to permanent centralizations. consolide-
tions, or redeployment of Customs air oper-
ations, rather tham to routine or special

June 27, 1987

‘anguage restored Sy ihe confersnce agree-
ment prohibits the Department of Trans-
portation or the Maritime Administration
from using funds appropriated or made
available by this or any other Act or other-
wise appropriated or made available to the
Secretary of Transportation or the Mari-
time Administration for purposes of admin-
istering the Merchant Marine Act, 1936, as
amended, to propose, promulgate or imple-
ment any rule or regulation concerning ves-
sels which repaid subsidy under the rule
issued by the Secretary of Transportation
on May 3, 1985, and vacated by the U.S.
Court of Appeals for the District of Colum-
bis on January 16, 1987; conduct any adjudi-

tion differential subsidy for the permanent
release of vessels from the restrictions tn
section 506 of the Merchant Marine Act of
1938, as amended. The language also pro-
vides that the restrictions on the use of
such funds do not apply to the extent that
such expenditures relate to a rule which
conforms to statutory standards hereafter
enacted by Congress. The Senate bill con-
tained no provision on this matter.

Amendment No. 420: Reported in techni-
cal disagreement. The managers on the part.
of the House will offer a motion to recede
and concur in the amendment of the Senate
with an amendment as follows:

In Heu of the matter stricken, insert the
following:

Sxc. 506. Notwithstanding any other pro-
vision of this Act; appropriations made dy
title I of this Act for the following account
shall be as follows:

tion numhar The Senate amendment
agreed to by the conference repeals the pro-
vision included in the Department of Justice
Appropriation Act, 1987 which prohibited
immigratien pre-inspection services at Shan-
non International Afrport or Gander Inter-
national Airport.

The managers on the part of the Senate

gration Referm and Control Act from six
months to tens months.
The Conferees wish to emphasise that it Is
not their intent to legisiatively delay the im-
mcsuu of employer sanctions. In-

i

administrative
policies of the Immigration and Naturaliss-
tion Service. (INS) which recognize that
some empleyess are not at this time fully

.mda-mumm
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